PROJECT-SPECIFIC CONSTRUCTION CONTRACT
NOVA ROAD TRAIL
ITB 0317-0730

THE PARTIES TO THIS CONTRACT are the City of Daytona Beach, a Florida municipal
corporation, hereinafter the “CITY” or “OWNER,” and MCG Services, LLC, a Fiorida Limited
Liability Carporation hereinafter the “"CONTRACTOR."

WITNESSETH, that the CONTRACTOR and the CITY agree as follows, for the mutual valuable
consideration provided herein:

ARTICLEIL. SCOPE OF WORK

The CONTRACTOR will, at its sole cost and expense, provide, perform, and complete the

construction project commonty known as “Nova Road Trail Project” and more fully described in the
Contract Documents, hereinafter the "“Work”.

ARTICLE IIl. CONTRACTDOCUMENTS

The Contract Documents are further described In the General Conditions, and if applicable the
Supplemental General Conditions. In addition, the Plans referenced herein are the plans or
\\L_drawings prepared by Lassiter Transportation Group, Inc. (the “Engineer/Architect” or “E/A"),
Y dated EEB-&-AUGDecember 14, 2016, provided or made available with the CITY's Invitation fo
Bid, as amended by any addenda to the bid documents, are a part of the Contract Documents.
These Plans are not physically attached hereto but are incorporated herein by reference.
CONTRACTOR acknowledges receipt of all such Pians.

The Contract Documents are intended to include all information necessary for CONTRACTOR's
proper prosecution and timely completion of the Work. CONTRACTOR will prosecute the Work as
necessary to produce the results indicated by the Contract Documents. The Contract Documents
are complementary, and what is required by one will be as binding as if required by all.

ARTICLE [ll. COMMENCEMENT AND COMPLETION

The CITY and the CONTRACTOR mutually agree that time is of the essence with respect to the
dates and times set forth in the Contract Documents. To that end, the CONTRACTOR will
commence the Work not later than the Commencement Date set forth in the General Conditions,
and will diligently and continuously prosecute the Work at such a rate, and with sufficient forces as
wilt aliow the CONTRACTOR to achieve Substantial Completion within 60 days after the
Commencement Date and Final Completion within 30 days after Substantial Completion, subject
only to any adjustments in the Contract Time that may be authorized by Change Orders properly
issued in accordance with the Contract Documents. In executing this Contract, CONTRACTOR
affirms that the time set for completion is reasonable.

The CITY will suffer financial loss if Final Completion of the Work is not achieved within the Contract
Time. Accordingly, and in lieu of actual damages or proof thereof, if CONTRACTOR fails to meet
these deadlines, CONTRACTOR will be liable to the CITY for liquidated damages as follows:

Qriginal Contract Amount Daily Charge Per Calendar Day

$50,000 aNd UNGET ..o creereereeiicersttrr e en e eeiens $763
Over $50,000 but less than $250,000.......ccoeveeeniiinens $958
$250,000 but less than $500,000.........ccccccemniirininnns $1,000
$500,000 but less than$2,500,000.........cccovminicinneen $1,584
$2,500,000 but less than$5,000,000............occoeeeeviins $2,811
$5,000,000 but less than $10,000,000.........ccccocrcemenns $3,645
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$10,000,000 but less than $15,000,000..................... $4,217

$15,000,000 but less than $20,000,000...................... $4,698

$20,000,000 and over ................ $6,323 plus 0.00005 of any amount over $20 miliion
(Round to nearest whole dollar)

The CITY will have the right to offset such liquidated damages against any remaining portion of the
Contract Price due CONTRACTOR, but will not be limited to the offset if it is insufficient. If the
unpaid balance of the Contract Price is less than the amount of the Liquidated Damages, the
CONTRACTOR or its Surety must pay the deficiency to the CITY upondemand.

ARTICLE IV. CONTRACT PRICE

Subject to any adjustments that may be authorized pursuant to this Contract, the Contract Price
due the CONTRACTOR is $102,502.00 for work completed and accepted in accordance with the
Contract Documents. The Contract Price represents the CONTRACTOR’s sole compensation from
the CITY for prosecution of the Work. The Contract Price will be paid in a series of Progress
Payments and a Final Payment, and is subject to retainage, as further described in the Contract
Documents.

ARTICLEV. PERFORMANCE SECURITY

CONTRACTOR must provide a payment bond and a performance bond, or aiternate form of
Performance Security in an amount equal to 100% of the Contract Price.

Additional requirements associated with the provision of Performance Security, including
requirements to increase the amount provided, are set forth in the General Conditions and, if
applicable, the Supplemental General Conditions.

ARTICLE VI. INDEMNIFICATION

CONTRACTOR hereby indemnifies and holds harmiess the CITY from and against all liabilities,
damages, losses, and costs, including but not limited to reasonable attorneys' fees, arising out
of or resuiting from the Work provided that the liabilities, damages, losses, and costs are caused
in whole or in part by any negligence, recklessness, or intentional wrongful misconduct of
CONTRACTOR, any subcontractor, anyone directly or indirectly employed by any one of them, or
anyone for whose acts any of them may be liable, regardiess of whether or not it is caused in part
by a party indemnified hereunder. This indemnification agreement is separate and apart from, and
in no way limited by, any insurance provided pursuant to this agreement orotherwise.

B. CONTRACTOR indemnifies the CITY against any claim of supplier's or subcontractor’s lien
{in cases where such payment is not already guaranteed by payment bond). If any claim or lien
remains unsatisfied after all payments are made, CONTRACTOR must refund to the CITY all
monies that the latter may be compelled to pay in discharging such a lien, including all costs and
a reasonable attorney's fee.

For purposes of the obligations stated in this Articte, references to the CITY include the CITY’s
officers, employees, and agents.

CONTRACTOR's obligations under this Article are made without regard to the availability of
insurance of the CITY or the Engineer/Architect.
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ARTICLE VH. INSURANCE

Required Insurance,

CONTRACTOR will purchase and maintain, at its own expense, the following types and amounts
of insurance, primary and non-contributory with the CITY’s own insurance, in form andcompanies
satisfactory to the CITY;

Workers’ Compensation Insurance — As required by Florida Statutes, Chapter 440,
Workers' Compensation Insurance, for all employees of CONTRACTOR employed at the
project site or in any way connected with the Work.

The insurance required by this provision will comply fully with the Florida Workers’
Compensation Law and include Employers' Liability Insurance with limits of not less than
$500,000 per accident. Any associated or subsidiary company involved in the service must
be named in the Workers’ Compensation coverage.

2. Liability insurance - Including Commercial General Liability coverage for
operations, independent contractors, products-completed operations, broad form property
damage, collapse and underground, and personal injury on an "occurrence” basis, insuring
the CONTRACTOR and any ofher interests, including but not limited to any associated or
subsidiary companies involved in the Work; and Automobile Liability coverage insuring
claims for damages because of bodily injury or death of any person or property damage
arising out of the ownership, maintenance, or use of any motor vehicle used by
CONTRACTOR at the project site or in any way connected with the Work.

THE COMMERCIAL GENERAL LIABILITY INSURANCE POLICY WILL NAME THE CITY
AS AN ADDITIONAL INSURED.

The limit of liability will be a combined single limit for bodily injury and property damage of no
less than $1,000,000 per occurrence. If insurance is provided with a general aggregate, the
aggregate will be in an amount of no less than $2,000,000. The Risk Manager may authorize
lower liability limits for the automobile policy only, at the Risk Manager's solediscretion.

Unless specifically waived hereafter in writing by the Risk Manager, CONTRACTOR agrees that
the insurer will waive its rights of subrogation, if any, against the CITY on each of the foregoing
types of required insurance coverage.

Subcontractors’ Insurance. Each of CONTRACTOR's subcontractors will be required to provide
insurance in substantially similar form to the insurance required of CONTRACTOR above.

(o Proof of Insurance. CONTRACTOR will furnish proof of insurance acceptable to the CITY
prior to or at the time of execution of this Contract. CONTRACTOR will not commence Work until
all required insurance has been approved by theCITY. CONTRACTOR will furnish evidence of all
required insurance in the form of certificates of insurance which will clearly outline all hazards
covered as itemized above, the amounts of insurance applicable to each hazard and the expiration
dates.

Upon request of the Risk Manager, CONTRACTOR will also provide the CITY copies of the
insurance contracts referenced by the certificates.

Cancellation and Replacement. CONTRACTOR will file replacement certificates 30 days prior to
expiration or termination of any required insurance occurring prior to expiration or termination of
this Contract. If such insurance terminates without CONTRACTOR's prior knowledge,
immediately upon becoming aware of such termination CONTRACTOR will provide notice to the
City’s Risk Manager at P.O. Box 2451, Daytona Beach, Florida 32115-2451. The
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CITY reserves the right to suspend any or all of the Work until such insurance has been replaced,
or to obtain replacement insurance at CONTRACTOR'’s sole cost.

E. Termination of Insurance. CONTRACTOR will not cancel any required insurance
coverage until the work is completed, accepted by the CITY and CONTRACTOR has received
written notification from the Risk Manager that CONTRACTOR is authorized to cancel the
insurance and the effective date of such authorization. The Risk Manager will provide such written
notification at the request of CONTRACTOR if the request is made no earlier than two weeks before
the work is to be completed.

The liabiiities of CONTRACTOR under this Contract will survive and not be terminated, reduced,
or otherwise limited by any expiration or termination of insurance coverage. Neither approval nor
failure to disapprove insurance furnished by the contractor will relieve the CONTRACTOR or its
sub-contractors from responsibility to provide insurance as required by the contract.

ARTICLE VIli. NOTICES

Where the Contract Documents authorize or require the CITY to provide notice to CONTRACTOR,
notice may be provided by delivery by hand to CONTRACTOR's designated Superintendent at
the Project Site, or in the absence or unavailability of the Superintendent toany other person on
the Project Site who holds himself of herself out as managing the Work on behalf of
CONTRACTOR, or in lieu of either of these, by written notice to the address provided below.

Where the Contract Documents authorize or require CONTRACTOR to provide notice to the
CITY, notice may be provided only by written notice to the address provided below.

Wiitten notice is valid only if sent by certified United States mail, return receipt requested, facsimile
with confirmation receipt required, or by recognized courier such as Federal Express with
confirmation receipt requested. All such notices will be deemed to have been duly given and
provided on (i) the date of receipt, (i) upon receipt or refusal of delivery if transmitted by registered
or certified mail, return receipt requested, or (jii) the first business day after the date of deposit, if
transmitted by reputabie overnight courier service, whichever occurs first. Written notices will be
sent to the following persons:

ifto CITY: If to the CONTRACTOR:

Attn: David Waller, Deputy Public Works Director Attn: Jonathon Kephart, Manager
City of Daytona Beach MCG Services, LLC

950 Bellevue Avenue 2915 Langley Park Court
Daytona Beach, FL 32114 Orlando, FL 32835

Fax: 388-671-8620 Fax: 407-442-0485

provided, however, that either Party may by written notice change the address designated for
receipt of written and faxed notices.

ARTICLE IX. DISPUTE RESOLUTION

If a dispute exists concerning this Contract, the Parties agree to use the following procedure prior
to pursuing any judicial remedies.

A Negotiations Required. A Party will request in writing that a meeting be held between
representatives of each Party within 14 days of the request or such later date that the Parties may
agree to. Each Party will attend and will include, at a minimum, a senior level decision maker (an
owner, officer, or employee of each organization) empowered to negotiate on behalf of their
organization. The purpose of this meeting is to negotiate the matters constituting the dispute in
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good faith. The Parties may mutually agree in writing to waive this step and proceed directly to
mediation as described below.

B. Non-Binding Mediation. Mediation is a forum in which an impartial person, the mediator,
facilitates communication between parties to promote reconciliation, settlement, or understanding
among them. Within 30 days after the procedure described above proves unsuccessful or the
Parties mutually waive the procedure, the Parties will submit to a non-binding mediation. The
mediation, at a minimum, will provide for (i) conducting an on-site investigation, if appropriate, by
the mediator for fact gathering purposes, (i) a meeting of all Parties for the exchange of points of
view and (iii) separate meetings between the mediator and each Parly to the dispute for the
formulation of resolution alternatives. The Parties will select a mediator trained in mediation skills
and certified to mediate by the Florida Bar, to assist with resolution of the dispute. The Parties will
act in good faith in the selection of the mediator and give consideration to qualified individuals
nominated to act as mediator. Nothing in this Contract prevents the Parties from relying on the
skills of a person who also is trained in the subject matter of the dispute or a contract interpretation
expert. Each Party will attend will include, at a minimum, a senior level decision maker (an owner,
officer, or employee of each organization) empowered to negotiate on behalf of their organization.

If the Parties fail to reach a resolution of the dispute through mediation, then the Parties are
released to pursue any judicial remedies available to them.

ARTICLE X. GENERAL PROVISIONS

This Contract will be governed by the laws of the state of Florida without regard to any choice
of law principles that coutd resutt in application of the laws of any other jurisdiction. Venue for any
legal action or proceeding arising out of this Contract is exclusively in the federal or state courts
in and for Volusia County, Florida. The Parties hereby waive any right to stay or dismiss any action
or proceeding brought under or in connection with this Contract that is brought before the above-
referenced courts on the basis of fortm non-conveniens.

In case of litigation arising out of this Contract where the meaning of one or more provisions is at
issue, the CITY will not be penalized by virtue of its having drafted this Contract.

CONTRACTOR has carefully reviewed and had the opportunity to seek advice of legal counsel
prior to executing this Contract.

The CITY and CONTRACTOR agree that they have knowingly waived the right to trial by jury and
have instead agreed that, in the event of any litigation arising out of or connected to this Contract,
to proceed with a trial before the court, unless both parties subsequently agree otherwise in writing.

In performing the services provided for herein, CONTRACTOR is an independent contractor and
not an employee of the CITY,

E. The waiver of any provision of this Contract will not be deemed to be a waiver of any other
provision of this Contract. No waiver of any provision of this Contract wili be deemed to constitute
a continuing waiver unless expressly provided in writing, nor will a waiver of any default be deemed
a waiver of any subsequent defaults of the same type. The failure at any time to enforce this
Contract, whether the default is known or not, does not constitute a waiver or estoppel of the right
to do so.

All terms and conditions of this Contract which contemplate a period of time heyond completion
or termination, will survive such completion or termination and nct be merged therein or otherwise
terminated.
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If any word, phrase, clause, sentence or provision of the Contract, or the application of same to
any person or set of circumstances is for any reason held to be unconstitutional, invalid or
unenforceable, that finding will only effect such word, phrase, clause, sentence or provision, and
such finding will not affect the remaining portions of this Contract; this being the intent of the Parties
in entering into the Contract; and all provisions of the Contract are declared to be severable for this
purpose.

The undersigned representative of CONTRACTOR affirms that in executing this Contract on behalf
of CONTRACTOR, he or she is fully authorized to bind CONTRACTOR to the terms and conditions
herein set forth.

No CITY officer, employee, or independent consultant who is involved in the development,
evaluation, or decision-making process of the performance of any solicitation will have a financial
interest, direct or indirect, in the Contract resuiting from that solicitation. Any violation of this
provision, with the knowledge, expressed or implied, of CONTRACTOR will render the Contract
voidable by the CITY.

This Contract represents the entire and integrated agreement between the CITY and
CONTRACTOR with respect to the subject matter hereof and supersedes all prior negotiations,
representations or agreements, either written or oral.

Contractor shail comply with the additional requirements set forth on the following pages, which
incorporate State of Florida Department of Transportation Local Agency Program (LAP) Federal
Requirements. These requirements include FHWA Form 1273. Contractor MUST include a copy
of FHWA Form 1273 in all subcontracts for work performed under this Contract, and will be
responsible for ensuring subcontractor compliance with FHWA Form 1273.

INWITNESS WHEREOQF, the Parties have executed this Contract on the dates written below.

THE CITY OF DAYTONA BEACH MCG SERVICES, LLC

M% ;favoz//pW PB:;‘%; Name:_Jomarun T ALpuney

Title: MER

Aftest.
Letitia LaMagna, City Clerk

Date: 5 3" /7 Date: Y- Al

Approved as to legal form:

L 20

P |
Robert Jagger, tyﬁAt lormey

ITB 0317-0730
PsCc-6



FHWA-1273 ~ Rewvised May 1, 2012

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

| General

li Nondiscnmination

mn Nonsegregated Facilities

IV Davis-Bacon and Related Act Provisions

V. Contract Work Hours and Safety Standards Act
Provigions

VI Sublettng or Assigning the Contract

VIl Safely: Accident Prevention

VIt Faise Statements Concerning Highway Projects

X  Implementation of Clean Air Act and Federal Water
Pollution Control Act

X Compliance with Govemmentwide Suspension and
Debarment Requirements

Xl Cerification Regarding Use of Contract Funds for
Lobbying

ATTACHMENTS

A Employment and Materials Preference for Appalachian
Developrnent Highway System or Appalachian Local Access
Road Contracts (included in Appalachian contracts only)

. GENERAL

Farm FHWA-1273 must be physically incorporated in each
construction contract funded under Title 23 (excluding
emergency contracts solely intended for debris removal) The
contractor (or subcontractor) must insert this form i each
subconiract and further require its inclusion in all lower tier
subcontracts {excluding purchase orders, rental agreements
and other agreements for supplies or services).

The applicable requirements of Form FHWA-1273 are
incorporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime contracter shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider,

Form FHWA-1273 must be included in all Federal-aid design-
build contracis, in all subcontracts and in lower tier
subconiracts (exciuding subcontracts for design services,
purchase orders, rental agreements and other agreements for
supphes or services). The design-builder shall be responsible
for comphance by any subcontractor, lower-tier subcontractor
or service provider.

Contracting agencies may reference Form FHWA-1273 in bid
proposal orrequest for proposal documents, however, the
Form FHWA-1273 must be physicalty incorporated {not
referenced) in all contracts, subcontracts and lower-tier
subcontracts {(excluding purchase orders, rental agreements
and other agreements for supplies or services related to a
construction contract).

Subject to the applicability criteria noled in the following
sections, these contract provisions shall apply to all work
performed on the contract by the contractor's own organization
and with the assistance of workers under the contractor's

immediate supenntendence and to all work performed onthe U.S.C

contract by piecework, station work, or by subcontract

3 Abreach of any of the stipulations contained i these

1

Requrred Contract Provisions may be sufficient grounds for
withholding of progress payments, withholding of final
payment, termenation of the contract, suspension / debamment
or any other action determined to be appropriate by the
contracting agency and FHWA.

. Selection of Labor: Dunng the performance of this contradi, the

contractor shall not use convict fabor for any purpose  within
the limits of & construction project on a Federal-aid highway
unless it is labor performed by convicts who are on parole,
supernvised release, or probation The term Federal-aid
highway does not include roadways functionally classified as
local roads or rural minor coflectors

H. NONDISCRIMINATION

The provisions of this section related to 23 CFR Part 230 are
applicable to all Federal-aid construction contracts and to all
related construction subcontracts of $10,000 or more The
prowisions of 23 CFR Part 230 are not applicable to material
supply, engineering, or architectural service contracts

tn addition, the contractor and all subcontractors must comply
with the following policies Executive Order 11246, 41 CFR B0,
29 CFR 1625-1627, Title 23 USC Section 140, the
Rehabiltation Act of 1973, as amended {29 USC 794), Title VI
of the Civil Rights Act of 1964, as amended, and related
regulations including 4% CFR Parts 21, 26 and 27, and 23 CFR
Parts 200, 230, and 633

The contractor and all subconiractors must comply with  the
requirements of the Equal Opportunity Clause 1n 41 CFR 60-
1 4(b) and, for alt construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications in 41 CFR 604 3

Note: The US Depariment of Labor has exclusive authonty to
delermine compliance with Executive Order 11246 and the
polcies of the Secretary of Labor including 41 CFR 60, and 29
CFR 1625-1627 The contracting agency and the FHWA have
the authority and the responsibility to ensure comphance with
Title 23 USC Section 140, the Rehabilitation Act of 1973, as
amended (29 USC 794), and Tifle VI of the Civil Rights Act of
1964, as amended, and related regulations including 49 CFR
Parts 21, 26 and 27, and 23 CFR Parts 200, 230, and 633

The following provision 1s adopted from 23 CFR 230, Appendix
A, with appropnate revisians to conformio the U S
Department of Labor (US DOL) and FHWA requirements

Equal Employment Opportunity: Equal employment
opportunity (EEC) requirements not to discriminate and to take
affirmative action to assure equat opportunity as set forth
under laws, executive orders, rules, regulations (28 CFR 35,
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27}
and orders of the Secretary of Labor as modified by the
prowisions prescribed herein, and imposed pursuant to 23

140 shall constitute the EEO and specific affirative action
standards for the contractor's project activities under
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this contract. The provisions of the Amencans with Disabilities
Act of 1990 (42 U.S.C. 12101 et seq.} sel forth under 28 CFR
35 and 29 CFR 1630 are incorporated by reference in this
contract Inthe execution of this contract, the contractor
agrees to comply with the following rmirimum specific
requirement activities of EEQO-

a The contractor will work with the ¢ontracting agency and
the Federal Government to ensure that 4 has made every
geood faith effort to provide equal opportunity with respect to all
of its terms and conditions of employment and in their review
of activities under the contract.

b The contractor will accept as its operating policy the
following statement;

“It1s the policy of this Company to assure that applicants
are employed, and that employees are treated dunng
employment, without regard to their race, religion, sex, color,
national ongin, age or disability. Such action shallinclude.
employment, upgrading, demotien, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training,
neluding apprenticeship, pre-apprenticeship, and/or on-the-
job {ramning."

EEO Officer: The contractor will designate and make known
to the contracting officers an EEQ Officer who will have the
tesponsibility for and must be capable of effectively
administering and promoting an active EEO program and who
must be assigned adequate authonty and responsibility to do
50

4 Recruitment: When advertising for employees, the contractor

will include in all advertisements for employees the noltation,
"An Equal Opportunity Employar.” All such advertisements
will be placed in publications having a large circulation among
minonties and women 1n the area from which the project work
force would nomally be derived

a. The contractor will, untess precluded by a valid
bargatning agreement, conduct systematic and direct
recruiiment through public and private employee referral
sources likely to yield qualified minorities and women. To
meet this requirement, the contractor will identify sources of
potential minority group employees, and establish with such
identfied sources procedures whereby mincrity and women
applicants may be referred to the contractor for employment
consideration.

b. Inthe event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals, the
contractor is expected to observe the provisions of that
agreement to the extent that the system meets the contractor's
comphance with EEQ contract provisions. Where
implementation of such an agreement has the effect of
discnminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federal nondiscnmination provisions

¢ The contractor will encourage its present employees to
refer mmorities and women as applicants for employment
Information and procedures with regard to refering such
applicants will be discussed with employees.

5 Personne] Actions: Wages, working conditions, and
Dissemination of Policy: Allmembers of the contractor's employee benefits shall be establlished. and_a_dmlmstere(_i. and
staff who are authorized to hire, supenvse, promote, and personnel actions of every type, including hiring, upgrading,
discharga employees, or who recommend such action, or who prometion, transfer, demotion, fayoff, and termination, shall be
are substantially involved In such action, wilt be made fully taken without regard to race, color, religion, sex, national
cognizant of, and will implement, the contractor's EEQ policy orgin, age or disabilty. The following procedures shall be
and contractual responsibililies to provide EEQ in each grade followed
and classification of employment To ensure that the above ) L .
agreement will be met, the following actions will be taken as a a8 The contractor wilt conduct penodic inspections of project
- sites to insure that working conditions and employee facilities
do not Indicate discriminatory treatment of project site
a Penodic meetings of supervisory and personnel office personnel
empioyees will be conducied before the start of work and then e
niot less often than once every six months, at which ime the b. The contractor will periodically evaluate the spread of
contraclor's EEO poficy and its implementation will be wages paid within each classification to determine any
reviewed and explained The meetings will be conducted by evidence of discriminatory wage practices
the EEO Officer ]
¢ The contractor will periodically review selected personnel
b. Allnew supervisory or personnel office employees will be actions in depth to defermine whether there is evidence of
given a therough indoctnnation by the EEO Officer, covenng discrimingtion Where ewidence 15 found, the contractor will
all major aspedis of the contractor's EEO obligations within promptly take corrective action. Ifthe review indicates that the
thity days following theif reporting for duty with the contractor discrimination may extend beyond the actions reviewed, such
corrective action shall include all affected persons
¢. All personnel who are engaged in direct recrutment for . )
the project will be Instructed by the EEQ Officer in the d The contractor will promptly investigate all complaints of
contraclor's procedures for locating and hinng minonties and alleged dls_cnrr_nnalton made to the contractor in connection
women. with its obligations under this contract, will attempt to resolve
such complaints, and will take appropriate comective action
d Notices and posters setting forth the contractor's EEQ within a reasonable time. If the investigation indicates that the
policy will be placed in areas readily accessible to employees, discrimination may affect persons other than the complainant,
applicants for employment and potential employees such corrective action shall include such other persons Upon
completion of each investigation, the confractor will inform
e The cantractor's EEO policy and the procedures to every complamnant of all of their avenues of appeal.
implement such policy will be brought to the attention of o ,
employeas by means of meetings, employee handbooks, or 6 Training and Promotion:
other appropnate means ) ) ) o
a, The contractor will assist in locating, qualifying, and
increasing the skills of minonties and women who are
ITB 0317-0460
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applicants for employment or current employees. Such efforls
should be amed at developing fulf joumey level status
employees in the type of trade or job classification involved

b. Consistent with the contractor's work force reguirements
and as permmissible under Federal and State regulations, the
contractor shall make full use of training programs, i.e.,
apprenticeship, and an-the-job training programs for the
geographical area of contract performance Inthe event a
special provision for traming 1s provided under this contract,
this subparagraph will ba superseded as indicated tn the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 U.S.C 140(a).

¢. The contractor will adwise employees and applicants for
employment of available training programs and enirance
requirements for each

d The contractor will penodically review the fraining and
promolion potential of employees who are minonties and
wemen and will encourage eligible emplayees to apply for
such traiming and promotion.

Unions: If the contractor relies in whole or in part upon unions
as a source of employees, the contractor will use good faith
efforts to obtain the cooperation of such unions to increase
opporunitres for minorities and women. Actions by the
contractor, either directly or through a contractor's assocration
acting as agent, will include the procedures set forth below.

2. The contractor will use good fath efforts to develop, n
cooperation with the unions, joint training programs aimed
toward qualifying more minontes and women for membership
inthe unions and increasing the skills of minonties and wornen
so that they may qualify for higher paying employment.

b. The confractor will use good faith efforts to incorporate an
EEQ clause into each union agreement to the end that such
union will be contractually bound to refer applicants without
regard to their race, color, religion, sex, national ongin, age or
disability

¢ The conlractor is to obtain information as to the referral
practices and policies of the labor union except that to the
extent such information is within the exclusive possession of
the labor union and such labor union refuses to fumnish such
information to the contractor, the contractor shall so cerlify to
the contracting agency and shall set forth what efforts have
bean made to obtain such information

d. Inthe event the unton is unable to prowide the contractor
wih a reasonable flow of refemrals within the ttme limit set forth
in the collective bargaining agreement, the contractor wil},
through independent recruitment efforts, fill the employment
vacancies without regard to race, color, religion, sex, national
ongin, age or disability, making full efforts to obtain qualified
and/or qualfiable minorities and women, The failure of a union
to provide sufficient referrals {even though it 1s obligated to
provide exclusive referrals under the terms of a collective
bargaining agreement) does not relieve the contractor from the
requirements of this paragraph. In the event the union refaral
practice prevents the contractor from meeting the cbligations
pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shall Immediately notify the
contracting agency

Reasonable Accommodation for Applicants / Employses
with Disabilittes: The contractor must be familiar

with the requirements for and comply with the Amencans with
Disahilives Act and all rules and regulations established there
under Employers must provide reasonable accommeodation in
alt employment activities unless to do so would cause an
uridue hardship.

Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not
discrimmate on the grounds of race, color, religion, sex,
national ongin, age or disability in the selection and retention
of subcontractors, including procurement of materials and
leases of equipment. The contractor shall take all necessary
and reasonable steps to ensure nondiscrimination in the
administration of this contract.

a. The contractor shall noty all potential subcontractors and
suppliers and lessors of their EEQ obligations under this
contract

b The contractor wilt use geod farth efforts to ensure
subcontractor compliance with their EEQ obligations

10 Assurance Required by 49 CFR 26.13(b):

a The requirements of 48 CFR Part 26 and the State
DOT's U.S DOT-approved DBE program are incorporated by
referance.

b The contractor or subcontractor shall not discnminate on
the basis of race, color, national ongin, or sexin the
performance of this contract. The contractor shall camy out
applicable requirements of 49 CFR Part 26 in the award and
admunistration of DOT-assisted contracts. Failure by the
confractor to carry out these requirements is a matenal breach
of this coniract, which may result in the terrnination of this
confract or such other remedy as the contracting agency
deems appropnate.

11 Records and Reports: The contractor shall keep such

records as necessary to document comphance with the EEQ
requirements. Such records shall be retained for a penod of
three years following the date of the final payment to the
conlractor for all contract work and shall be available at
reasonable times and places for mspection by authonzed
representatives of the contracting agency and the FHWA

a The records kept by the contractor shall document the
followsng

(1} } The number and work hours of mincnty and non-
minority group members and women employed in each work
dlassification on the project;

(2) ) The progress and efforts beng made
cooperation with unicns, when applicable, to increase
employment opportunities for minorities and women, and

(3} ) The progress and efforts being made in locating,
hiring, training, qualifying, and upgrading minorities and
women;

b. The contractors and subcontractors will submit an annual
report to the contracting agency each July for the duration of
the project, indicating the number of minority, women, and
non-mmonty group employees currently engaged in each work
classification required by the contract work. This information is
to be reported on Form FHWA-1391. The staffing data should
represent the project work force on board in all or any part of
the last payroil pericd preceding the end of July. if on-thejob
training is being required by special provision, the contractor
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will be required 1o collect and report training data  The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of

July

. NONSEGREGATED FACILITIES

This provision 1§ applicable to all Federal-aid construction
contracts and to all refated construction subcontracts of
$10,000 or more.

The contractor must ensure that faciliies provided for
employees are provided in such a manner that segregation on
the basis of race, color, religion, sex, or national origin cannot
result. The contractor may neither require such segregated
use by wnitten or oral policies nor tolerate such use by
employee custom. The contractor's obligation extends further
to ensure that its employees are not assigned to perform their
services at any location, under the contractor's control, where
the facilities are segregated. The term "facilities” Includes
waiting rooms, work areas, restaurants and other eating areas,
lime: clocks, restrooms, washrooms, locker rocms, and other
starage or dressing areas, parking lots, drinking fountains,
recreation or enterfanment areas, transportation, and housing
provided for employees. The contractor shall provide separate
or single-user restrooms and necessary dressing or sleeping
areas to assure privacy between sexes

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

This section is applicable to all Fedaral-aid construction
projects exceeding $2,000 and to all related subcontracts and
lower-tigr subcontracts (regardiess of subcontract size), The
requiremenis apply to all projects located within the right-of-
way of a roadway that is functionally classified as Federal-aid
highway. This excludes readways functionally classified as
locat roads or rural minor collectors, which are exempt.
Contracting agencies may elect to apply these requirements 1o
other projects.

The following provistons are from the U.S Depariment of
Labor regulations in 28 CFR 5 5 “Contract provisions and
related matters” with minar revisions to conform to the FHWA-
1273 format and FHWA program requirements.

. Minimum wages

2. Alliaborers and mechanics employed or working upon
the site of the work, will be paid unconditionally and not less
often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are
permutted by regulatrons issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the fult amount of
wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics.

Contnbutions rade or costs reascnably antiaipated for bona
fide fringe benefits under section 1(b)(2) of the Dawis-Bacon
Act on behalf of laborers or mechanics are considered wages
paid to such laborers or mechanics, subject to the provistons

of paragraph 1.d of this sechon; also, regular contnbutions
made or costs incurred for more than a weekly period {but not
less often than quartery) under plans, funds, or programs
which cover the particular weekly period, are deemed to be
construciively made or incurred during such weekly period
Such laborers and mechanics shall be paid the appropriate
wage rate and frnge benefils on the wage determination for
the classification of work actually performed, without regard to
skill, except as provided in 29 CFR 5.5(a){4) Laborers or
mechanics performing work in more than one classification
may be compensated af the rate specified for each
classification for the time actually worked therein: Provided,
That the employer's payroli records accurately set forth the
time spent in each classification in which work is pefformed
The wage determination (including any additional dassification
and wage rates conformed under paragraph 1.b, of this
section) and the Davis-Bacon poster (WH-1321) shafl be
posted at all times by the contractor and its subconiractors at
the site of the work in & prominent and accessible place where
it can be easily seen by the workers.

b.(1) The contracting officer shall require that any class of
laborers or mechanics, including helpers, which is not ksted
the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage
determination The contracting officer shall approve an
additronal classification and wage rale and fringe benefits
therefare only when the following critena have been met

(i) The work to be performed by the classification
requested is not perforrned by a classification in the wage
determination; and

(1) The classification is utiized in the area by the
constructon industry; and

(i} he proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage detenmination.

(2) ) if the contractor and the laborers and mechanics to be
employed in the classfication (f known), or their
representatives, and the contracting officer agree on the
classification and wage rate (including the amount
designated for fnnge benefits where appropnate), a report of
the action taken shalf be sent by the contracting officer to the
Administrator of the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor,
Washington, DC 20210. The Administrator, or an authonzed
representative, will approve, modify, or disapprove every
additional classificatron action within 30 days of receipt and
80 adwise the contracting officer or will notify the contracting
officer wathin the 30-day period that additional time 15
necessary

(3) ) In the event the contractor, the laborers or mechanics
to be employed in the classification or their representatives,
and the contracling officer do not agree on the proposed
classification and wage rate (including the amount
designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, mcluding the
views of all interested parties and the recommendation of the
contracting officer, to the Wage and Hour Administrator for
determination. The Wage and Hour Administrator, o7 an
authorized representative, will issue a determination within
30 days of receipt and so advise the contraeting officer or
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will notify the contracting officer wathin the 30-day penod that
addtional time is necessary.

{4) } The wage rate {including fringe benefits where
appropriate) detemmined pursuant to paragraphs 1.b (2) or
1.b (3) of this section, shall be paid to all workers performing
work In the classification under this contract from the first
day on which work 1s performed in the classification

¢ Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination
or shall pay anather bona fide fringe benefit or an houry cash
equivalent thereof

d. ifthe contractor does not make payments to a trustee or
other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of
Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have
been met The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of
obligations under the plan or program

2. Withholding

The contracting agency shall upen its own action or upon
wiitten request of an authonzed representabve of the
Department of Labor, withhold or cause to be withheld from the
contractor under this contract, or any other Federal contract
with the same prime contraclor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same pnme contractor, so
much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any
laborer or mechanic, including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part
of the wages required by the contract, the contracting agency
may, after written notice to the contractor, take such action as
may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such violations
have ceased

3. Payrolls and basic records

a Payrolls and basic records relating thereto shall be
maintained by the contractor dunng the course of the work and
preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work Such records
shall contain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents
thereof of the types described In section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that
the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a
plan or program described in section 1{o}{(2)(B) of the Davis-

Bacon Act, the contractor shall maintain recerds which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsible, and that the
plan or program has been communicated 1n writing to the
laborers or mechanics affected, and records which show the
cosls anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprenticas or trainees under
approved programs shalt maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed inthe
applicable programs.

b.(1) The contractor shall submit weekly for each week in
which any contract work is performed a copy of all payrolls to
the contracting agency. The payrolls submitted shall set cut
accurately and completely all of the information required 1o be
maintained under 29 CFR 5.5(a)}{(3){i), except that full social
security numbers and home addresses shali not be included
on weekly transmittals. Instead the payrolls shall only need to
include an individually identifying number for each employee
e.g. , the |ast four digits of the employee's soclal security
number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is
available for this purpese from the Wage and Hour Division
Web site at hitp./iwww. dol. goviesawhd/formsiwh347instr.htm
or its successor site. The prime contractor is responsible for
the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security number and cument address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission to the State DOT, the FHWA, or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements. It is not a violation of this section for a prime
centractor to require a subconiractor to provide addresses and
social security numbers to the prime contractor for its own
records, without weekly submission to the contracting agency

{2) ) Each payroll submitted shall be accompanied by a

“Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall
certify the following:

(i} That the payroll for the payroll period contains the
infermation required to be provided under §5.5 (a)(3)(n} of
Regulations, 28 CFR part 5, the appropriate information is
being maintained under §5.5 (a)(3)() of Regulatons, 29
CFR part 5, and that such mfarmation is correct and
complete,

(i} That each iaborer or mechanic (including each
helper, apprentice, and trainee) employed on the contract
during the payroll perod has been paid the full weekly
wages eamed, without rebate, either directly or indirectiy,
and that no deductions have been made either directly or
mndirectly from the full wages earned, other than
permissible deductions as set forth in Regulations, 29 CFR
part 3,

(i} hat each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefils or
cash equivalents for the classification of wark performed,
as specified in the applicable wage determination
incorporated into the contract.
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(3) ) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
“Statement of Comphiance” required by paragraph 3 b.{2) of
this section

{4) ) The faisification of any of the above certifications may
subject the contractor ar subcontractor to civil er criminal
prosecution under section 1001 of fitle 18 and section 231 of
tlle 31 of the United States Code.

¢ The contractor or subcontractor shall make the records
required under paragraph 3 a. of this section available for
inspection, copying, or franscription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, orthe Department of Labor, and shall permit such
representatives to interview employees during working hours
onthe job If the contractor or subcontractor fails to submit the
required records or to make them available, the FHWA may,
after wniten notice to the contractor, the conlraciing agency or
the State DOT, take such action as may be necessary to
cause the suspension of any further payment, advance, or
guarantee of funds. Furthermore, farlure to submit the required
records upon request or to make such records available may
be grounds for debament action pursuant to 29 CFR 5 12

4. Apprentices and trainees
a Apprentices (programs of the USDOL)

Apprentices will be permitled to work at less than the
predetermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U § Deparlment of
Labor, Employment and Training Admiristration, Office of
Apprenticeship Traiung, Employer and Labor Services, or with
a State Apprenticeship Agency recognized by the Office, or ifa
person s employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship
program, who is not individually registered i the program, but
who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.

The allowable ratio of apprentices to joumeymen on the job
site in any craft classification shall not be greater than the ratio
pemtted to the contractor as to the entire work force under
the registered program. Any worker Iisted on a payroll at an
apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be pad not less than the
appficable wage rate on the wage delermination for the
classification of work actually performed |n addition, any
apprentice performing work on the job site In excass of the
ratio permitied under the registered program shall be pard not
tess than the applicable wage rate on the wage detenmination
for the work actually performed. Where a contractor is
perdorming construction on a project in a localty other than that
in which its program s registered, the ralios and wage

rates (expressed in percentages of the joumeyman's hourly
rate) specified in the contractor's or subcontractor's registered
pragram shall be observed

Every apprentice must be pakd at not less than the rate
specified in the registered program for the apprentice's level of
progress, expressed as a percentage of the joumeymen hourly

rate specified in the applicable wage determination
Apprentices shall be paid fringe benefits in accordance with
the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefils,
apprentices must be paid the full amount of fringe benefits
listed on the wage detemmination for the applicable
classfication. i the Admunistrator determines that a different
practice prevails for the applicable apprentice classification,
fringes shalf be paid in accerdance with that determination

In the event the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency
recognized by the Cffice, withdraws approval of an
apprenticeship program, the contractor will no longer be
permitied lo utilize apprentices at less than the applicabte
predetermined rate for the work performed untl an acceptable
program Is approved

b Tranees {programs of the USDOL).

Except as provided in 29 CFR 5 16, {rainees will not be
permitted to work at less than the predetermined rate for the
work performed unless they are employed pursuant te and
individually registered in a program which has received pror
approval, evidenced by formal certification by the U S
Department of Labor, Employment and Traiming
Administration

The ratio of trainees to journeymen on the gob site shall not be
greater than permitted under the plan approved by the
Employment and Training Administration,

Every trainee must be paid at not less than the rate specified in
the approved program for the trainee’s level of progress,
expressed as a percentage of the journayman hourly rate
specified in the applicable wage deterrination. Trainees shall
be paid fringe benefils in accordance with the provisions of the
trainee program. If the trainee program does not mention
fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program associated with the
cormesponding joumneyman wage rate on the wage
determination which provides for less than fuli fringe benefits
for apprentices. Any employee fisted on the payroll at a tranee
rate who is not registered and participating in a training plan
approved by the Employment and Traimng Administration shall
be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed
In addition, any trainee performing work on the job site In
excess of the ratio pemmitted under the registered program
shall be paid not less than the applicable wage rate on the
wage delsrmnation for the work actually performed

In the event the Employment and Training Administration
withdraws approval of a training program, the contractor will ne
lenger be permitted to utilize tfranees at less thanthe
applicable predetermined rate for the work performed until an
acceptable program is approved

¢ Equal employrnent opportunity. The uilization of
apprentices, trainees and joumeymen under this part shall be
in gonformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29
CFR part 30
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d. Apprentices and Trainees (programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and
skilt training programs which have been cenified by the
Secretary of Transportation as promoting EEO in connection
with Federal-aid highway construction programs are not
subjed to the requirements of paragraph 4 of this Section IV
The straight ime hourly wage rates for apprentices and
trainees under such programs will be established by the
particular programs. The ratio of apprentices and trainess to
journeymen shail not be greater than permitted by the terms of
the padicular program.

. Compliance with Copeland Act requirements. The

contractor shalt comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract.

. Subcontracts. The contractor or subcontractor shall insert

Formn FHWA-1273 in any subcontracts and also require the
subcontractors to indude Form FHWA-1273 in any lower tier
subcontracts. The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier subcontractor
with all the contract dauses in 29 CFR 5 §

. Contract termination; debarment. A breach of the contract

clauses ir 29 CFR 5.5 may be grounds for termination of the
contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5 12.

. Compliance with Davis-Bacon and Related Act

requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are herein incorporated by reference in this contract

. Disputes concemning labor standards. Disputes arising out

of the labor standards prowisions of this contract shall not be
subject to the general disputes clause of this contract Such
disputes shall be resclved in accordance with the procedures
of the Depariment of Labor set forth in 29 CFR parts 5, 6, and
7. Disputes within the meaning of this clause include disputes
betwesen the contractor (or any of ils subcontractors) and the
contracting agency, the U S. Depardment of Labor, or the
employees or their representatives

10. Certification of eligibility.

By entering into this contract, the contractor certifies that
neitherit {(nor he or she} nor any person or firm who has an
interestin the contractor's firm 15 a person or firm ineligible to
be awarded Government contracts by wirtue of section 3(a) of
the Davis-Bacon Act or 29 CFR 5.12(a)(1)

. No pari of this contract shall be subconiracted to any persen or

fim ineligible for award of a Govemment contract by virtue of
section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1)

¢ The penalty for making false statements is prescribed in the
US Cnminal Code, 18 U.S C. 1601.

V.

4.

CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

The following clauses apply to any Federal-aid construction
contract in an amount in excess of $100,000 and subject to the
overtime provisions of the Contract Work Hours and Safety
Standards Act These clauses shall be inserted in addition to
the clauses required by 29 CFR 5.5(a) or 29 CFR 4 6. As
used in this paragraph, the terms labarers and mechanics
include watchmen and guards

. Overtime requirements. No contraclor or subcontractor

contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less
than one and one-half imes the basic rate of pay for all hours
worked in excess of forty hours in such workweek

Violation; liability for unpaid wages; liquldated damages
Inthe event of any violation of the clause set forth

in paragraph (1) of fhis sectron, the contractor and any
subcontractor responsible therefor shall be liable for the
unpaid wages In addition, such contractor and subcontracior
shall be liable to the United States {in the case of work done
under contract for the Distnct of Colurnbia or a terrlory, to such
Distnct or to such terntory), for liquidated damages. Such
Nquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth In
paragraph {1 ) of this section, in the sum of $10 for each
calendar day on which such individual was required or
permitied lo work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the
clause set forth in paragraph (1.) of this section.

Withholding for unpaid wages and liquidated damages.
The FHWA or the contacting agency shall upon its own action
or upon written request of an authonzed representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payable or acoount of work performed by the
contractor or subcontractor under any such contract or any
other Federal contract with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safely Standards Act, which 18 held by the same
pnme contractor, such sums as may be determined to be
necessary to satisfy any habilities of such contractor or
subcentractor for unpaid wages and liquidated damages as
provided In the clause set forth in paragraph (2 ) of this
sechon.

Subcontracts. The contracior or subcontractor shall insert in
any subcontracts the clauses set forth in paragraph (1)
through (4 ) of this section and also a clause requinng the
subcontractors to include these clauses in any lower tier
subcontracts The prime contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs {1 } through {4 ) of this
section
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VI. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to all Federal-aid construction
contracis on the Nationaf Highway System

. The contractor shail parform with its own organization contract

work amounting to not less than 30 percent (or a greater
percentage if specified elsewhere in the contract) of the tolal
original contract price, excluding any specialty tems
designated by the contracting agency Specialty items may be
performed by subcontract and the amount of any such
specialty items performed may be deducted from the total
originad contract price before computing the amount of work
required to be performed by the contractor's own organization
(23 CFR B35 1186}

a. The term “perform work with its own organization” refers
to workers employed or leased by the prime contractor, and
equipment owned or rented by the prime contractor, with or
withaut operators. Such tenm does not include employees or
equipment of a subcontracior or lower tier subcontractor,
agents of the prime contractor, or any other assignees The
term may include payments for the costs of hiring leased
employees from an employee leasing fimn meeting all refevant
Federal and Siate regulatory requirements. Leased
employees may only be included in this term if the pnma
contractor meets all of the following conditions

(1)) the prime contractor maintains control over
the supervision of the day-to-day adtivities of the
leased employees,
(2) ) the prime contractor remains responsible for the
quality of the werk of the leased employees;
{3) } the pnme contractor retains all power to accept or
extlude individual employees from work on the project; and

evidenced in wrting and that it contains all pertinent provisions
and requirements of the prime contract.

. The 30% self-perfermance requirement of paragraph (1) 1s

not applicable to design-build contracts; however, contracting
agencies may establish their own self-performance
requiIrements

VIl. SAFETY: ACCIDENT PREVENTION

This proviston is applicableto al Federal-aid
construction contracls and o all related subcontracts

. Inthe performance of this contract the contractor shall

comply with alf apphcable Federal, State, and local laws
governing safety, health, and sanitation (23 CFR 635). The
contractor shall prowde all safeguards, safety devices and
protective equipment and take any other needed actions as it
determines, or as the contracting officer may determing, to be
reasonably necessary to protect the hfe and health of
employees on the job and the safety of the public and to
protect property in connection with the performance of the
work covered by the contracl.

2. Itis a conditron of this contraci, and shall be made a condition

8

of each subcontract, which the contractor enters into pursuant
to this contract, that the contractor and any subcontractor shall
not permit any employee, in performance  of the contract, to
work in surroundings ¢r under conditions which are unsanitary,
hazardous or dangerous to his/her health or safety, as
determined under construction safety and health standards (29
CFR 1926} promulgated by the Secretary of Labor, in
accordance with Section 107 of the Contract Work Hours and
Safety Standards Act (40 U S.C. 3704).

{4) ) the prime contractor remains ulimately responsible 3 Pursuant to 20 CFR 1926.3, it:s a condition of this contract
for the payment of predetermined minimum wages, the that the Secretary of Labor or authorized representative
submission of payrolls, statements of compliance and all thereof, shail have right of entry to any site of contract
other Federal regulatory requirements. performance te inspect or investigate the matter of compliance

with the construction safety and health standards and to camy
b. "Specially ltems” shall be construed to be limited to work out the duties of the Secretary under Section 107 of the
that requires highly spacialized knowledge, abilities, or Centract Work Hours and Safety Standards Act (40
equipment not ordinanly available in the type of contracting U S C3704)
organzations qualified and expected to bid or propose onthe
contract as a whele and in general are to be limited to minor
compenents of the overall contract V. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS
2 The contract ameunt upen which the reguirements set forth , i
10 paragraph {1} of Section VI is computed includes the cost of This provision (s appicableto all Federal-ad
material and manufactured products which are to be construction conlracls and to all related subcontracts
purchased or produced by the contractor under the contract ) !
PrOVISIONS. In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
The contractor shall fumish (a) a compeltent superintendent or degree of reliability on statements and representations made
supervisor who 1s employed by the firm, has full authortty to by engineers, cc_mtracto.rs, sup ph‘ers, and workers on Federal-
dwect performance of the work in accordance with the eontract aid highway projecls, it is essential that ali persons concemed
requirements, and is in charge of all construction operations with the project perform their functions as carefutly, thoroughly,
{regardless of who performs the work) and (b} such other of its and honestly as possible Willfu} falsification, distortion, or
own organizational resources (supervision, management, and misrepresentalion with respect to any facts refated to the
engineering services) as the contracting officer determmnes is project s a violation of Federal law To prevent any
necessary to assure the performance of the contract misunderstanding regarding the senousness of these and
similar acts, Form FHWA-1022 shalt be posted on each
. No portion of the contract shall be sublet, assigned or Federal-aid tughway project (23 CFR 635) in one or more
otherwise disposed of except with the written consent of the places where itis readily available to all persons concemned
contracting officer, or authorized representative, and such with the project-
consent wihen given shall not be construed to relieve the
contracior of any responsibility for the fulfillment of the
contract. Written consent willtybe given anly after the 18U.S C 1020 reads as follows:
contrachng agency has assured that each subcontract is
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"Whoever, being an officer, agent, or employee of the United
States, or of any State or Temtary, or whoever, whether a
person, association, firm, or corporation, knowingly makes any
false statement, false representation, or false report as to the
character, quality, quantity, or cost of the material used or to
be used, or the quantity or quality of the work performed or to
be performed, or the cost thereof in connection with the
submission of plans, maps, specifications, contracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim wath respect to the
character, quality, guantity, or cost of any work performed or fo
be performed, or materials furnished or to be fumished, in
connection with the construction of any highway or related
pioject approved by the Secretary of Transportation, or

Whoever knowingly makes any false statement or false
representation as to material fact m any statement, certificate,
or repor! submitted pursuant to provisions of the Federal-aid
Roads Act approved July 1, 1916, (39 Stat 355), as amended
anrd suppiemented,

Shall be fined under thus title or Imprisoned not more than 5
years or both "

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL

WATER POLLUTION CONTROL ACT

This prowision is applicable to all Federal-aid construction
contracts and to all related subcontracts

By submission of this bid/proposal or the execution of this
contract, or subconiract, as appropriate, the bidder, proposer,
Federal-aid construction contractor, or subcontractor, as
appropriate, wilt be deemed to have stipulated as follows

1 That any person who is or will be utlized in the
performance of this contract 1s not protibrted from receving an
award due to a viofation of Section 508 of the Clean Water Act
or Section 306 of the Clean Air Act

2. That the contractor agrees fo include or cause to be
ncluded the requirements of paragraph (1} of this Section X in
every subcontract, and further agrees to take such action as
the contracting agency may direct as a means of enforcing
such requirements

. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable to all Federal-ad construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval orthat is estimated to cost $25,000 or more — as
defined in 2 CFR Pars 180 and 1200.

1 Instructions for Certification — First Tier Participants:

a. By signing and submitting this proposal, the prospective
first tier participant is providing the certification set out below.

b The inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this

covered transaction. The prospective first tier participant shall
submit an explanation of why it cannot provide the certification
sel out below The certification or explanation will be
considered in connection with the depaniment or agency's
determination whether to enter into this transaction. However,
failure of the prospective first tier participant to fumish a
certification or an explanation shall disqualify such a person
from participation in this transaction

¢. The certification In this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. Ifit 1s later
determined that the prospective participant knowingly rendered
an erroneous certification, in addition to other remedies
avadable to the Federal Government, the contracting agency
may temminate this transaction for cause of default

d The prospechve first tier paricipant shall provide
immediate written notice to the contracting agency to whom
this proposal is submitted if any time the prospective first tier
participant leams that its certification was erroneocus when
submitted or has become erroneous by reason of changed
cireumstances

e The terms "covered transaction,” "debamed,"
"suspended,” "“ineligible," "participant,” "person,” "pancipal,”
and "voluntanly excluded,” as used in this clause, are defined
in 2 CFR Parts 180 and 1200. “First Tier Covered
Transactions” refers to any covered transachon between a
grantee or subgrantee of Federal funds and a participant (such
as the pnme or general contract). “Lower Tier Covered
Transactions” refers to any covered transaction under a First
Tier Covered Transaction (such as subcontracts). “First Tier
Participant” refers to the participant who has entered into a
covered transacfion with a grantee or subgrantee of Federal
funds (such as the prime or general contractor). “Lower Tier
Participant” refers any participant who has entered nto a
covered transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers)

f The prospective first tier participant agrees by submitting
tins proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authonzed by
the department or agency entering into this transaction

g The prospective first tier participant further agrees by
submitting this proposal that it will include the clause titled
"Certification Regarding Debarment, Suspension, Inehigibiity
and Voluntary Exclusion-Lower Tier Covered Transactions,”
provided by the department or contraching agency, entering
into this covered transaction, without modification, mn all tower
tier covered transactons and in all solicitations for lower tier
covered transactions exceeding the $25,000 threshoid

h. A pari¢ipant in a covered transaction may rely upon a
cerlification of a prospective participant in a lower tier covered
transaction that 1s not debarred, suspended, ineligible, or
voluntartly excluded from the covered transaclion, unless it
knows that the certification is erroneous. A participant is
responsible for ensunng that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Partles List System website (https:/fwww.epls.gov/), which is
compiled by the General Services Administration.
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i. Naothung conlained in the foreguing shall be construed to
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowledge and information of the prospective particpant
1s not required to exceed that which 1s normally possessed by
a prudent person in the ordinary course of business dealings.

| Except for transactions authonzed under paragraph (f) of
these instructions, if a participant m a covered fransaction
knowingly enters into & lower tier covered transachon with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition 1o
other remedies availabie to the Federal Government, the
depariment or agency may terminate this transaction for cause
or default.

TR Y

. Certification Regarding Debarment, Suspension,
Ingligibility and Voluntary Excluslon - First Tier
Particlpants:

. The prospective first tier participant certifies to the best of its
knowdedge and belief, that 1§ and its principals.

(1) } Are not presently debamed, suspended, proposed
for debarment, declared ineligible, or voluntarily exciuded
from participating in covered transactions by any Federal
department or agency;

{2) Have not within a three-year penod preceding this
proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a cfiminal offense in
connection with obtaming, attempting to obtain, or performing
a public (Federal, State or local) transaction or contract under
a public transaction, violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery,
brbery, falsification or destruction of records, making false
stalements, or receiving stoien property;

(3) } Are not presentiy indicted for or othermse criminally
or civilly charged by a governmental entity (Federal, State or
local) with commission of any of the offenses enumerated In
paragraph (a)(2) of this certification, and

(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Feders!, State or local) terminated for cause or defauit.

b Whare the prospective particpant is unable to certify to
any of the statements in this certification, such prospective
paiticipant shall altach an explanation to this proposat

2 instructions for Certification - Lower Tier Participants:

{Applicable to all subcontracts, purchase orders and other
lower tier transactions requiring prior FHWA approvat or
estmated to cost $25,000 or more - 2 CFR Parts 180 and
1200)

a. By signing and submitting this proposal, the prospective
lower tier 15 providing the cerlification set out below

b The certfication in this clause Is a material representation
of fact upon which reliance was placed when this transaction
was entered into, If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous
cerification, in addition to other remedies available to the
Federal Govemment, the department, or agency with which

this transaction criginated rmay pursue available remedies,
including suspension and/or debament.

¢ The prospediive lower tier participant shall provide
immediate written notice to the person to which this proposal 15
submitted if at any time the prospective lower tier participant
leams that its certfication was erroneous by reason of changed
circumstances.

d. The terms "covered transaction," "debarmred,”
"suspended,” "ineligible," "participant,” "person,” "principal "
and "voluntarity excluded," as used in this dause, are defined
In 2 CFR Parts 180 and 1200. You may contact the person to
which this proposal is submitted for assistance in obtaining a
copy of those requlations. “First Tier Covered Transactions”
refers to any covered fransaction between a grantee or
subgrantee of Federal funds and a participant (such as the
pnme or general contract). “Lower Tier Covered Transactions”
refers to any covered transaction under a First Tier Covered
Transaction (such as subcontracts) “First Tier Participant”
refers to the participant who has entered into a covered
transaction with a grantee or subgrantee of Federal funds
{such as the pnme or general contractor) “Lower Tier
Participant” refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Ter Participants (such as subcontractors and suppliers)

e. The prospective lower tier participant agrees by
submifting this proposal that, should the proposed covered
{ransaction be entered into, it shail not knowingly enter into
any lower tier covered transachon with a person who is
debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction, unless
authorized by the department or agency with which this
trangaction onginated

f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause tiled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transaction,”
without modification, in all lower tier covered transactions and
in all sclicitations for lower tier covered transactions excesding
the $25,000 threshoid.

g. A participant in a covered transaction may rely upon a
cerlification of a prospeciive participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is emoneous A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in coverad
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System websie (pitps:/fwww.epis gov/), which1s
compiled by the General Services Administration

h Nothing containad in the foregoing shall be construed to
require establishment of a system of records i order to render
n good faith the certification required by this clause. The
knowledge and information of participant is not required ta
exceed that which is normally possessed by a prudent person
i the ordinary course of business dealings.

1. Except for transactions authorized under paragraph e of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaclion wath a
person who is suspended, debarred, ineligible, or voluntanly
excluded from parficipation in this transaction, in addition to
other remedies available to the Federal Govemment, the
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department or agency with which this transaction onginated
may pursue available remedies, including suspension andfor
debarment

LR RN

Cortification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion--Lowor Tier
Participants:

1 The prospechive lower tier participant certifies, by
submission of this propgsal, that neither it nor its pnncipais 1s
presently debarmed, suspended, proposed for debamnent,
declared ineligible, or voluntarily excluded from participating in
covered transactions by any Federal department or agency

2. Where the prospective lower tier participant 1s unable to
certify to any of the statements in thus certification, such
prospective parlicipant shall attach an explanation to this
proposal.

LR RN

Xi. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

Thig provision is applicable to all Federal-aid construchon
contracts and to all related subcontracts which exceed
$100,000 {49 CFR 20)

1 The prospective participant ceriifies, by signing and
submitting this bid or proposal, to the best of his or her
knowledge and belief, that'

a No Federal appropnated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of
Congress 1n connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, lean, or
cooperative agreement

b. If any funds other than Federat appropriated funds have
been paid or will be paid to any person for mfluencing or
atternpting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, lean, or
cooperative agreement, the undersigned shall complete and
submit Standard Fom-LLL, "Disclosure Form to Report
Lobbying," in accordance wath iis instructions

2 Thus certification is a matenal representation of fact upon
which reliance was placed when this fransaction was made or
entered into  Submission of this cerification s a prerequisite
for making or enlering into this transaction imposed by 31
US.C. 1352. Any person who fads to file the required
certification shall be subject to a civil penalty of not fess than
$10,000 and not more than $100,000 for each such failure,

3 The prospective participant also agrees by submutting its
bid or propesal that the participant shall require that the
langurage of this cerfification be included in all lower tier
subcontracts, which exceed $100,000 and that all such
recipients shall certify and disclose accordingly
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ATTACHMENT A - EMPLOYMENT AND MATERIALS PREFERENCE FOR AFPALACHIAN DEVELOPMENT HIGHWAY
SYSTEM OR APPALACHIAN LOCAL ACCESS ROAD CONTRACTS
This provision is applicable to all Federal-aid projects funded under the Appalachian Regional Development Act of 1965,

1 During the performance of this cantract, the contractor undertaking to do work whichis, or reasonably may be, done as on-sile
work, shall give preference to qualified persons who regularly reside in the labor area as designated by the DOL wherein the
contract work is situated, or the subregion, or the Appatachian counties of the State wherein the contract work is situated, except

a. To the extent that qualified persons regularly residing in the area are not avallable

b For the reasonable needs of the contractor to employ supervisory or specially experienced persennel necessary to assure
an efficient execution of the contract work

c. For the obligation of the contractor to offer employment to present or former employees as the result of a lawful collective
bargaining contract, prowided that the number of nonresident persons employed under this subparagraph (1c) shall not exceed 20
percent of the total number of employees employed by the contractor on the contract work, except as provided in subparagraph {4)
below.

2 The contractor shall place a job order with the State Employment Service indicating (a) the classifications of the laborers,
mechanics and other employees required to perform the contract work, (b) the number of employees required in each classification,
(¢) the date on which the panicipant estimates such employees will be required, and {d) any other pertinent information required by
the State Employment Service to compiete the job order form  The job order may be placed with the State Employment Service in
wniting or by telephone. If during the course of the contract work, the information submitted by the contractor in the original job
order is substanbally modified, the participant shall prompily notify the State Employment Senvice

3 The contractor shall give full consideration to all qualified job applicants referred to him by the State Employment Service The
contractor 1s not required to grant emptoyment to any job applicants who, in his opinion, are not quatified to perform the
cassification of work required.

4 {f, within one week following the placing of a job order by the contractor with the State Employment Service, the State
Employment Service 1s unable to refer any qualified job applicants to the contractor, or less than the number requested, the State
Employment Service will forward a certificate to the contractor indicating the unavailability of apphcants. Such cerbficate shall be
made a part of the contractor's permanent project records  Upon receipt of this certificate, the contractor may employ persons who
do not normaily reside in the labor area to fill positions covered by the certificate, notwithstanding the provisions of subparagraph
(tc) above

5. The provisions of 23 CFR 633 207(e) allow the contracting agency to provide a contractual preference for the use of mineral
resource materials native to the Appalachian region

6. The contractor shall include the provisions of Sections | through 4 of this Attachment A in every subcontract for work which is, or
reasonably may
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